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Defined “legal” change



Legislation Update!

The Street Works (Qualifications of Operatives and 
Supervisors) (England) Regulations 2016

• In force from 6 April 2017.  

• Sets out the qualifications needed by operatives and 
supervisors carrying out work under the NRSWA 1991.

• An operative/supervisor is considered qualified for a 
particular type of work if they have:
– a certificate of competence from an approved body; or
– a certificate of recognition from a competent authority.



Legislation Update

The Street Works (Qualifications of Operatives and 
Supervisors) (England) Regulations 2016

• Must also be qualified in signing, lighting and guarding 
as well as locating and avoiding underground apparatus.

• Certificates must be registered subject to two-month 
grace period.

• Registration expires every 5 years (this will affect 
whether or not a supervisor/operative is considered 
qualified) but can be reregistered.



Reduction in Sentence for a Guilty plea

• New Definitive Guideline applies to all cases where the 
first hearing was on or after 1 June 2017.

• Purpose – to encourage those who are going to plead 
guilty to do so at the earliest opportunity not to pressure 
defendants to plead guilty.

• Maximum reduction of 33% where a guilty plea is 
indicated at the first stage of proceedings.

• Afterwards, sliding scale from 25% to 10% (or even to 
0% where a Guilty plea is entered during a trial).



Reduction in Sentence for a Guilty plea

• Exceptions?

“where the court is satisfied that there were particular 
circumstances which significantly reduced the 
defendant’s ability to understand what was alleged or 
otherwise made it unreasonable to expect the defendant 
to indicate a guilty plea sooner than was done, a 
reduction of one-third should still be made.”

• What does this mean in practice?



Fees For Intervention (FFI)

• New regulations came into force on 6 April 2016 - FFI now £129 
per hour!

• HSE’s Annual Report and Accounts 2015/16 – income from FF1 
£14.7m but cost of recovery £17.5m!

• OCS Group UK Ltd - Judicial Review re dispute process.  
Current process – suspended – lack of independence, very 
difficult to challenge.

• New process - in force from 1 September 2017!

• Independent lawyer on the panel- yet to see the effect!



Legal Privilege

Litigation privilege
• High Courts decision in SFO v ENRC (2017)
• Evidence that the dominant purpose of documents/communications 

produced during an investigation was the conduct (and not the 
avoidance) of actual or anticipated proceedings, and not solely for 
fact finding, must be adduced if a claim to litigation privilege is to 
have any possibility of success. 

• Anticipated criminal investigation is not the same as anticipated 
criminal proceedings.

Legal advice privilege
• Important to agree who will be the “client”
Key message – be careful with accident investigations / 
communications 



What’s next?



Manslaughter by Gross Negligence

• Elements of offence:

– Duty of Care

– Gross Breach

– Causation – gross breach was a significant 
cause of death



Manslaughter by Gross Negligence

• New Sentencing Guidelines
• Consultation phase closed10 October
• Estimate by the HSLA that individual sentences increase 

from average of 5 years to 8 years
• Not only applicable to H&S cases 
• Aggravating features in the new guideline: 

– Length of time breach has persisted
– Knowledge of breach
– Likely to be present in many H&S cases if prosecuted
– Potentially disproportionately higher fines impact 



Step One- Offence Category

• Culpability and Harm:

– Harm will always be death

– Culpability split out into:
• A- Very High 
• B- High
• C- Medium
• D- Low



Step Two- Starting Point and Range

• Aggravating Features Include:
– Previous convictions
– Others put at risk of harm
– Actions taken after the event
– Blame wrongly placed on other

• Mitigating Features Include:
– Good character
– Remorse



Sentence

Culpability

A B C D

Starting point
12 years’ custody

Starting point
8 years’ custody

Starting point
4 years’ custody

Starting point
2 years’ custody

Category range
10 – 18 years’ custody

Category range
6 – 12 years’ custody

Category range
3 – 7 years’ custody

Category range
1 – 4 years’ custody



Gross negligence in practice

Amanda Telfer fatality



Amanda Telfer fatality, London 2012.

• August 2012, unsecured windows on pavement – each 
weigh half-tonne, together 655 kg

• A lawyer walking past in Hanover Square when unglazed 
windows fell on her

• Pronounced dead on the scene
• Windows left leaning against a wall after being delivered 

the day before the site was ready for installation
• Frames were seen to move in the wind prompting 

concern that they might fall into the busy St.
• Another member of the public had almost been hit in a 

near miss just days before



The proceedings

• Site Supervisor Kelvin Adsett (IS Europe Limited)- found 
guilty after trial of gross negligence manslaughter and 
health and safety breaches

• West Green Construction Ltd site manager convicted of 
H&S offence – s.7

• IS Europe dormant – convicted of 2. H&S offences –
described by judge as the alter ego of Adsett.  Limited 
assets



Outcomes

• Kelvin Adsett – 12 months imprisonment
• Lakin-Hall – 6 months suspended for 2 years
• IS - £250 fine!



What was said

• CPS
“If Kelvin Adsett, Damian Lakin Hall and IS Europe had complied with 
their legal responsibilities, Amanda Telfer would not have died.  They 
were delivering and storing large, very heavy window frames and 
should have known that, unsecured, they presented a serious danger 
to the public on what was a windy day”
• Prosecution QC
“There were a series of obvious and in many cases straightforward 
steps that could have been taken to avoid that risk – ranging from 
cancellation, delay, refusal of delivery on the one hand to the storage, 
the use of straps and barriers”.



Sentencing



Impact of sentencing guidelines

• Huge increase in fines seen in the last year

• Fines over £1m now the norm for large companies

• Fines Total:  Feb 2015 - Feb 2016 = £30.3m

• Fines total:  Feb 2016 - Feb 2017 = £54m



Largest Fines



Tesco Stores Limited

• Over a 29 hour period 23,500 litres of petrol leaked from 
a filling tank at the company’s petrol station into the 
sewer system and watercourse.

• Local residents required medical attention and leak had 
serious impact on the nearby environment.

• Joint prosecution by Environment Agency and 
Lancashire County Council 

• Turnover: £39.8bn



Tesco Stores Limited

• Sentence: £8m fine (£5m for the breach of DSEAR 2002 
and £3m for environmental offence) plus £57,434.30 costs.

• Commentary:
– Suggests high culpability, harm category 1.
– Significant fine for non-fatality case.
– The number of people exposed to a risk of harm is also 

likely to have been significant feature in this case. 
– Very Large Organisation?



Falcon Crane Hire Limited
Facts

� Crane operator died after sections of the tower crane separated 

� 24 bolts failed due to metal fatigue, causing operator to fall from the 
crane as it collapsed, which then fell onto a member of the public who 
was also killed. 

� Guilty plea to breaching Sections 2 and 3 of the Health and Safety at 
Work Act. 

� Turnover: £22 million / Loss before tax: £87,157 

Fine

� £750,000 (£375,000 for each death) 



R (HSE) v M J Allen

• A (rare) success in CA
• Fragile roof – worker slipped put foot through – no injury.
• HHJ Williams imposed £160,000 fine (reduced from £240,000)
• Found, Medium culpability, level 2 Cat A harm
• Medium company £32m
• Extensive mitigation but Judge simply took the £240k starting 

point. No apparent reduction for the mitigation.
• Did not appear to have followed carefully the step approach
• CA noted that the Judge’s net fine represented 23% of the 

operating profit of the company. They said “we think it is highly 
relevant to have regard to the company’s small operating profit” 
which was just over 2% of turnover.

• Reduced to £80,000



Construction digest



Boundary Scaffolding Ltd

• PG to s.2 HSWA - £80K
• Company director PG 6 months suspended for 12 

months
• Worker erecting scaffolding when structure came into 

contact with overhead power lines
• Resulted in amputation to arms and feet
• HSE say scaffolding should not have been erected too 

close and failed to ensure a safe system of work was in 
pace



West Hill Projects Ltd

• Individual was working next to a large opening in a flat 
roof.

• Fell 3.3m fractures and unable to work for several 
months following the incident

• Failed to take measures to prevent people on site falling 
through.  No proper planning

• Regulation 6(3) of the WAH 2005.  
• Fined £95604



Dufell Roofing Company Ltd

• Employee was in the process of fitting new plywood 
boards over the top

• 2 employees were in the process of putting the second 
plywood board when the employee fell 4m on to the floor 
of the plant room

• The firm should have identified that the roofs were 
potentially fragile and planned the work around this with 
measures in place to prevent a fall through a fragile 
surface

• Fined £25k and £24k costs



Scaffold Inspectors

• 2 scaffold inspectors prosecuted
• Worker fell through a gap between the scaffold and the 

building 
• Had been signed off as safe for use by Mr Harper and 

Mr Arnold had not carried out the relevant inspections 
and had falsified the certificates

• Each 170 hours community service and £1,500 costs



C Smith Roofing

• H&S Risk managers at North Yorkshire County Council 
could see the project from their office window and had 
concerns

• Contracted to carry out some roof repairs to a guest 
house roof with scaffolding erected along the full length 
of the building

• Due to a conservatory the company erected only a 
partial scaffolding at the rear.  Two thirds of rear roof 
edge unprotected

• 2 operatives at risk of falling 7m
• Chris Smith PG to WAH 8 months suspended for 2 years



In-House Design & Build

• Workers and members of the public raised concerns
• HSE visit 2 project sites where it was PC and identified 

failings
• Enforcement notices served but still failed to address 

risks including unsafe WAH, unstable excavations & 
inadequate PMM arrangements

• Later in 2015 similar concerns at second site and very 
poor welfare arrangements

• Company PG Reg 13 CDM – fined £100K
• Project manager PG Reg 13 – fined £15k



IKON Construction

• Failed to ensure that the construction phase of 9 timber 
framed houses was PMM correctly

• Had been given previous advice by HSE
• Complaint by member of the public.  HSE identified risks 

from timber frame development, WAH, plant, temporary 
works and spoil piles

• Regulation 13(1) CDM 2015 
• PG fined £145K



Latest Corporate Manslaughter cases

Martinisation (London) Limited

• Two workers died after fall from height in 2014.

• Lifting operation performed without supervision, training, 
method statement or risk assessment.

• Advice from lifting company ignored.

• Turnover: £9.7m (‘small’ organisation)

• Pre-tax profit: £2,400



Latest Corporate Manslaughter cases

Martinisation (London) Limited

• 19 May 2017: found guilty following a trial of two counts 
of Corporate Manslaughter and H&S offences.  Director 
Martin Gutaj also found guilty of H&S offences.

• Sentence: £1.2m fine (CM) plus £650,000 (H&S) and 
costs £71,923.  

• Director also sentenced to 14 months’ imprisonment and 
disqualified from being a director.

• Company already in liquidation.



Latest Corporate Manslaughter cases

CORPORATE MANSLAUGHTER CHARGES SUMMARY

TOTAL NUMBER OF CASES BROUGHT 31

TOTAL NO. OF CASES IN ENGLAND AND WALES 26

TOTAL NO. OF CASES IN SCOTLAND 0

TOTAL NO. OF CASES IN N. IRELAND 5

TOTAL CONVICTIONS

25

Guilty Plea – 16
After Trial – 9

TOTAL ACQUITTALS 6

TOTAL NO. OF CASES OUTSTANDING 0



And finally – Think HAV’s

• A significant number of prosecutions are now coming 
forward

• Previously virtually nil – enforcement notices usually 
dealt with the issue

• Now prosecutions are resulting in very significant fines 
and are consistent with the HSE’s occupational health 
agenda

• Where prosecuted there is a lot that can be done to get 
behind assertions around the nature of risk and technical 
HAV risks



HAV’s example 1

• Wrexham County Borough Council – street scene 
employee

• Employee diagnosed with HAV’s
• HSE say Council failed to address the issue following an 

audit
• Council had developed policies going back to 2004 but 

were not implemented
• Following introduction of health surveillance a further 11 

cases have been reported
• PG s.2 HSWA – fined £150,000



HAV’s example 2

• Taylor Engineering & Plastics Limited
• Employee exposed to vibration from tools.  
• Health surveillance implemented at the company in 2014 

showed he had been exposed to vibration while working 
at the company

• RA’s not suitable and sufficient
• No health surveillance until 2014 and a requirement 

since 2005
• Training inadequate
• Failed to implement control measures
• PG s.2 HSWA – fined £20,000



HAV’S example 3

• Newfield Fabrications Co Ltd
• 2 workers with HAV symptoms
• Failed to provide information, instruction and training on 

the effects of using vibrating hand tools
• One experienced symptoms and asked to swap role but 

told to carry on
• PG to CVWR
• Fined £120K



HAV’s summary

• Common allegations are:
– Inadequate risk assessment – the standard in the 

2005 Regulations are prescriptive
– No/inadequate health surveillance
– Inadequate information and training to operatives
– Failure to implement adequate controls

• NB: consider what happens when a duty holder raises 
their game e.g. introduces health surveillance?



At the sharp end
When an inspector calls



Initial contact

What are the most likely reasons for a contact from the 
HSE?



The context

• HSE has published its final Health and Work strategy 
and the related construction sector plan
– Embedding CDM principles
– Reduction of lung disease, MSD and work related 

stress
– Supporting small businesses to achieve risk 

management and control
• Focussing and targeting enforcement action 
• Early engagement with major projects



Impact of new sentencing guidelines

• Its exposure to risk not outcomes
• What does this mean?

– For accident investigation?
– For near miss reporting?
– Time to dust off those protocols and insurance policy 

details?



Get ahead

• Review internal arrangements
• Consider now current insurance arrangements

– What is the trigger under the policy?
– What are the notification requirements?
– What does it say about defence costs?
– Are there limits on cover?
– Is there separate D&O cover – who is covered and for 

what?
• Talk to brokers and insurers in the absence of an event



Kick off

• What has prompted the contact?
• Why are they here?
• Agendas – instruction to construction inspectors on 

occupational health issues
• Who is dealing with it/them?
• Are they the right person/is the team right
• Are they are aware of their role/seriousness
• How is this escalated up away from the “local level”
• What support do they have?



The internal investigation

• Will there be one?
• What is it for?
• Who is going to do it?
• How are they proposing to do it?
• What is going to be done with it when its finished?
• Not uncommon for a local team or project to have 

commenced and completed an investigation and either 
sent it or promised it to HSE before escalating



It’s been a privilege

• Legal privilege is under attack
• Several cases by the SFO
• Have eyes wide open
• Still consider placing the investigation into a privileged 

regime – its good discipline



What is LPP?

• A fundamental human right guaranteed by the common 
law

• Central principle to the administration of justice
• Once a document is “privileged” it is absolute:

– It cannot be overridden by some countervailing rule
– Not discloseable in legal proceedings
– Caution: it can be waived either expressly or 

inadvertently



The Director of the Serious Fraud Office v Eurasian 
Natural Resources Corporation Ltd [2017] EWHC 
1017 

• High Court case
• Judgment in May 2017

– On appeal
• Latest state of the law having considered:

– Three Rivers DC v Bank of England [2005]
– The RBS Rights Issue Litigation [2016]



SFO v ENRC – the facts

• Following allegations of fraud, bribery and corruption ENRC 
conducted an internal review of its operations in Kazakhstan and 
Africa;

• External solicitors were appointed to carry out an internal fact finding 
investigation into these allegations;

• The SFO then began an investigation and commenced an action 
against ENRC in an attempt to recover certain documentation 
produced during ENRC’s internal investigation;

• ENRC claimed the documentation was subject to LAP and/or LP;
• Court ruled that the bulk of the documents were not privileged and 

ordered that they be handed over.



SFO v ENRC

The SFO wanted to see four categories of documents:
• Notes taken by lawyers of the evidence given to them by ENRC's

employees, former employees, subsidiaries, suppliers and other third 
parties (Interview Notes); 

• Materials generated by DTI, forensic accountants, as part of a “books and 
records” review, with a focus on identifying controls and systems 
weaknesses and potential improvements (Accountants' Reports);

• Documents, including slides, indicating or containing factual evidence, used 
by lawyers to present to a committee within ENRC and/or ENRC's board 
(Factual Updates); and

• Emails between a senior executive and the head of mergers and 
acquisitions at ENRC, who was a Swiss qualified lawyer (Communications 
with a Legally Qualified Businessman)



The Decision

Category of Document Privilege claimed Held
Interview notes LP and LAP Not LP – litigation not in 

reasonable contemplation and 
not dominant purpose
Not LAP – communications with 
third parties and not client

Accountant’s Reports LP Not LP – litigation not dominant 
purpose

Factual Updates LP and LAP Not LP – litigation not in 
reasonable prospect and not 
dominant purpose
LAP – part of continuum of 
communications 

Communications with a Legally 
Qualified Businessman

LAP Note LAP: acting as a man of 
business and not as a lawyer



The test for Legal Advice Privilege

• Confidential communication between a “lawyer” (acting in that 
professional capacity) and “client” - narrow definition – does not 
cover communications with third parties;

• In connection with the provision of legal advice, although litigation 
does not need to be in contemplation;

• Attaches to all material forming part of the continuum of the 
lawyer/client communications even if those documents do not 
expressly seek or convey legal advice; the test is whether “they are 
part of that necessary exchange of information of which the object is 
the giving of legal advice as and when appropriate”.

• BUT lawyers working papers will not be subject to LAP unless they 
can be said to disclose the tenor of their legal advice;



Test for Litigation Privilege

• Confidential communications between lawyer/client; lawyer/third 
party; client/third party for the purpose of obtaining information or 
advice in connection with litigation;

• Litigation must be in progress or reasonably contemplated;
• The communications are made with the sole or dominant 

purpose of conducting that litigation - does not include advice as 
to how best to avoid contemplated litigation;

• The litigation must be adversarial, not merely fact finding or 
inquisitorial - a criminal investigation by the SFO is not 
adversarial litigation for privilege purposes;
– Potential adverse consequences for regulatory investigations 

and the timing of internal investigations.



Health and safety investigations –
General Dos and Don’ts
Don't:
• Destroy, remove or tamper with any pre-existing documents; 
• Mark any pre-existing documents as "Privileged & Confidential“; 
• Circulate documents outside the “client” team.  If a document is to 

be sent outside this team, it should be marked as "Confidential – Not 
to be treated as a waiver of legal privilege“;

• Discuss investigation issues with employees from outside the 
“client” team;

• Permit employees from outside the “client” team to create 
documents for lawyers and people inside the “client” team;

• Create unnecessary records or make in-house summaries of legal 
advice;

• Unnecessarily "cc" people into emails.



Do’s and Don’ts (contd)

Do: 
• Establish the "client" team as early as possible and record the purpose of 

the legal advice being given in suitable documentation;
• Mark all written communications requesting or referring to legal advice as 

'privileged and confidential'; 
• Establish procedures for keeping all privileged communications separate 

from others as soon as possible; 
• Provide as much detail as possible on any actual or anticipated litigation in 

any expert’s letter of instruction and ensure the expert’s report looks 
principally at the causes of the incident and an analysis of them in terms of 
the consequences for the actual or anticipated litigation, with any 
consideration of what improvements could be made for the future clearly a 
subsidiary or secondary purpose;



Do’s (Contd)

• Ensure all relevant stakeholders understand the concept and importance of 
retaining privilege;

• Set up, as soon as possible, a framework under which it is clearly 
understood with whom and how communications are to take place and how 
circulation of such material is to be restricted;

• Written communication and the circulation of legal advice should be kept to 
an absolute minimum; written records of any meetings should be produced 
by lawyers, acting as such, and insofar as possible contained in legal advice 
given to the client team;

• Ensure any expert is instructed by a lawyer acting as such;
• Ensure that the lawyer receives the expert report so that they can advise on 

it in contemplation of anticipated litigation.
• Ensure you have an effective and robust document management policy.



Finally (for now)

• ENRC has indicated an intention to appeal but for now 
courts are likely to look to it when deciding such issues;

• Where cross border issues arise seek specialist advice –
the rules on LP may be different



Co-ordinating

• What might that support look like?
• Internal H&S
• Internal legal
• External legal
• How are we looking after individuals?
• Role of the loss adjuster – who is in charge of this?



Reports – 5 common “issues”

Poor 
investigative 

quality -
superficial

Opinion 
expressed as 

facts or 
“observations”

Wandering off 
the subject –

what’s that got to 
do with it?

A long list of 
corrective actions 
– are they really 

all that?

A sentencing 
guidelines 

friendly format!



Sentencing friendly format?

• Potential for harm (HiPo)
• Identification of duration of risk & number of people 

exposed
• Previous warnings and near misses
• Listing “breaches”
• Conclusions expressed as “breach” or “liabilities”
• Difficult to avoid presenting changes for the future but 

are they measured/proportionate/relevant
• All elements of the report need to be measured and 

considered



Just a thought….

• As there is a risk of disclosure to HSE and courts etc. 
could we not

PUT IN MORE OF THE GOOD STUFF

• Put in what has gone well
• That systems exist?
• Whether this is an isolated incident at project level



A little local difficulty

• Does any of this sound familiar?
– Project/business unit/someone has been “dealing” 

with it!
– They have developed a good rapport with the 

inspector and don’t think they are going to prosecute
– They have done an investigation
– HSE has asked for it
– Someone has already paid the FFI invoice/lost it – but 

we want to appeal it



Don’t forget FFI

• It is not going away anytime soon
• HSE inspector will serve a notice but they tend to be uncomfortable 

about the whole thing
• Do not need to confront the inspector on the ground about it
• Now an independent appeal and disputes process
• Sometimes duty holders reluctant to appeal – why is that?
• Consider carefully whether to appeal either on principle or because 

the sums are wrong (consider apportionment)
• There is not much to lose and…
• Failure to appeal appears acceptance of material breach – these 

have a long life – the NOC acts as an effective record of previous 
material breach



You may have heard this before

Do not obstruct the inspector!

Try to shadow inspector during rounds

Preserve the scene and record it when you get 
access – measure, photograph 

Preserve documents and emails – suspend 
deletion protocols

Think about individuals



Questions?

Sean Elson, Partner
Pinsent Masons LLP

E: sean.elson@pinsentmasons.com
T: 0121 3352907M: 07734225317


