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Topics for today 

• Asbestos update 
 

• HSE costs recovery 
 

• Corporate Manslaughter update 
 

• Overview of other significant cases in 2012 
 

• Future developments in safety 
 



Asbestos Update 



Asbestos Update 

• Appeal in Willmott Dixon v HSE 
 

• Control of Asbestos Regulations (“CAR”) 2012 



Willmott Dixon Appeal 

• Issues at trial 
– Adequacy of surveys – old regime regarding type 2 

and type 3 
– Sufficient time and space for works 
– Method of works 
– Supervision/monitoring of sub-contractors 

 



Appeal – Trial Outcomes 

• M&S fined £1m – a record for asbestos (profits of approx 
£500m) 

• Styles & Wood fined £100,000 relating to Reading 
• Willmott Dixon fined £50,000 relating to Bournemouth 
• LARC‟s in liquidation – nominal fines 
 



The Appeal Arguments 

• Willmott Dixon 
– HSE must prove beyond a reasonable doubt that some risk of 

actual danger was created by the dutyholder‟s work with 
asbestos. If not, the prosecution fails; 

– The risk in this case was negligible 
 

• HSE 
– All work with asbestos creates a risk. It is then for the dutyholder 

to prove, on the balance of probabilities, that it was not 
practicable or reasonably practicable to do more than was in fact 
done to control that risk (section 40 HSWA). If not, it is Guilty of 
an offence.   



Willmott Dixon Appeal(4) - Outcome 

• CA concluded that the appeal boiled down to a single issue – How 
the trial Judge had dealt with the issue of risk. Was he right to leave 
it for the Jury to decide in this case? 

• HSWA undoubtedly focuses on risk as opposed to the actual 
consequences of anything that is done  

• Proof of risk activates the section 40 HSWA defence 
• Case had to be seen in context of social policy involved; the dangers 

of asbestos are notorious. Purpose of HSWA is to protect those who 
cannot otherwise protect themselves 

• Judge was right to leave to the Jury the question of whether the 
work in this case created a material risk. In the event, the Jury‟s 
verdict meant that they thought it had 

• Appeal against conviction was dismissed 

 
 
 



Control of Asbestos Regulations 2012 

• Into force 6 April 2012 
• Correct previous failure to properly implement EU Directive on 

exposure to asbestos (Directive 2009/148/EC) 
• Distinction between licensed and non-licensed work remains. Some 

non-licensed work must now be notified to HSE/ LA (“NNLW”) 
• Examples of NNLW include minor, short duration maintenance 

involving asbestos insulation. Non-licensed work NOT requiring 
notification may include short, non-continuous maintenance on 
asbestos cement 

• By 30 April 2015, all workers doing NNLW will need to have had a 
medical examination 

• Employers need to keep a register (health record) of NNLW with 
asbestos for each employee exposed to asbestos 

 



HSE Costs Recovery 



HSE Costs Recovery 

• Began on 1st October 2012 
 

• Fee For Intervention (“FFI”) 
 

“Law-abiding businesses will be free from costs and will not 
pay a penny” 

HSE – 15 March 2012 
 



The proposed scheme 

• “Polluter pays” principle for “material breach” – should we be 
surprised? 

• HSE to recover costs for “intervention” at hourly rate  
• £124 per hour/£750 for intervention by letter? 
• HSE estimate recovery of  £ 30- 40m from industry – someone has 

to pay it 
• Perhaps  equivalent of 2500 invoices per month 
• 2 stage appeal process 

– HSE Principal Inspector 
– “independent” appeal process 

• Costs to be recovered up to point at which need for intervention 
ends – what does that mean? 

 



Queries v Appeals 

• Inspectors do not issue invoices or deal with follow up 
queries – raise with HSE FFI team 

• Queries may include: 
– Total amount 
– Requests for further information 
– Confirmation that work was necessary 
– Was there a material breach 

• Initial enquiries will be treated as a query – should state 
as much if raising one – no fee for query 

• If dissatisfied then can dispute invoice 
 



Appeals 

• Regulations say only “HSE must provide a procedure” 
• Guidance to Regulations sets out procedure; 

– Level 1 – dispute reviewed by senior manager 
– Level 2 – Panel of HSE staff and independent rep 
– HSE to recover costs of dispute not upheld at rate of 

£124 per hour 
 



Practical Responses 

• If in breach remedy immediately and inform Inspector – 
what justification for then writing to the duty holder/limits 
costs? 

• Pay up but deny material breach? 
• Appeal strategy – will new regime allow for postponing 

appeal determination when criminal prosecution is 
pending? 

• How will insurers view costs recovery – impact on 
defending claims? 

• Can a business recover from a sub-contractor or other 
third parties? 
 



Corporate Manslaughter Update 



Corporate Manslaughter 

• R (HSE) v JMW Farms 
• Pleaded Guilty and fined £187,500 
• 2 Directors (one of whom was driving the FLT involved in the 

accident, which occurred at a meal-mixing plant on a pig farm 
when a 45 year old employee was crushed by a falling bin full 
of pig meal after moving out the way of the Director‟s 
reversing FLT) 

• Investigation found; 
– Bin was not attached or integrated with the FLT 
– FLT‟s lifting forks did not fit the sleeves of the bin 
– No risk assessment for this FLT (there were for others)  

 



Corporate Manslaughter(2) 

• No evidence of aggravating factors (cost cutting, failure 
to heed warnings etc...) 

• Mitigation – good safety record, no evidence to suggest 
JMW displayed anything other than a reasonable attitude 
towards its employees 

• Year ending 30th September 2011, JMW had made a 
£1.4m profit and Sentencing Judge commented it was a 
“...healthy, well capitalised company in a good cash 
position” 

• Appropriate fine was £250,000 reduced to £187,500 for 
early guilty plea plus £13,000 in HSENI costs   
 



Corporate Manslaughter(3) 

• R(HSE) v Lion Steel Equipment Ltd 
• Roofer died on 29 May 2008 after stepping on a fragile roof 

light and falling 13m to the floor 
• Lion Steel charged with Corporate Manslaughter. 3 Directors 

charged with gross negligence manslaughter. Corporate 
Manslaughter charge was severed from the others, which 
went to trial first 

• At the end of the prosecution case, the Judge directed that 2 
of the Directors should be acquitted of manslaughter because 
they had no case to answer. Case would proceed against the 
remaining Director for manslaughter and one of the others for 
s37 HSWA offence 



Corporate Manslaughter (4) 

• CPS then did a deal whereby the remaining charges 
against the Directors were dropped in return for Lion 
Steel pleading guilty to the Corporate Manslaughter 
charge 

• Lion Steel was sentenced and fined £480,000 to be paid 
over 4 years 

• Judge heavily criticised CPS for the 4 year delay in 
prosecuting the case and only awarded the CPS 50% of 
its costs 



Corporate Manslaughter(5) – State of 
Play 
• Lion Steel is the largest company yet prosecuted with 100 

employees. Cotswold Geotech and JMW were smaller so we 
still have little guidance on how the law will be applied to 
larger organisations 

• Burden of proof remains “confused.” Possibility remains that 
bringing dual Corporate Manslaughter and HSWA offences in 
the same trial may prove difficult for Juries 

• Strategy of CPS to target both the company and its directors 
to secure a conviction by maximising its negotiating position 

• April 2012 – AG indicated there were 50 cases in which 
Corporate Manslaughter charges were being considered – 
new prosecution just announced in Kings Lynn 



Gross Negligence Manslaughter 

• George Collier & Parcol Developments Limited 
• Collier prosecuted for GNM & Parcol for s.3 
• Wall collapses on to pavement killing 3 year old girl 
• D says garden wall not retaining wall – he designed it 
• Falls under pressure 
• Parcol PG – but NSP 
• Collier convicted after 3 week trial 
• 2 years immediate imprisonment 
• Disqualified for 7 years 
• Consider – high test for GNM: compare to Lion Steel 



Fragile roof work – more guidance 

• Not just Lion Steel 
• Significant number of prosecutions in 2012 relating to 

fragile roof lights 
• Dundee Roof Stores 
• Serious back injuries from fall over 6 metres 
• Step on roof light when retrieving a cable 

– No method statement 
– No risk assessment 
– Fines reduced on appeal to £50,000 x 2 and £44,000 



Fragile roof work 

• HSE have published new guidance – November 2012 
• “Fragile Roofs – Safe Working Practices” 
• No surprises: 

– Competency 
– Proper planning – avoid working on roof at all 
– MEWP 
– Edge protection 
– Fall mitigation 
– Proprietary covers 

 



Fragile roof work 

• Consider relevance of guidance to enforcement 
• Corporate manslaughter relevance 
• Guidance relevant to “gross breach” 
• Guidance refers to fragile surfaces as “extremely 

dangerous” and that “the precautions are well 
established” 



Fragile roof work – And finally 

• Watkins Jones & Sons Limited 
• Sub-contracted work – further sub-contracted to another unknown to 

Watkins 
• Employee fitting a rubber membrane on a flat roof – fell through an 

unguarded opening (5.2m) 
• Serious injuries – brain damage; contracted infection and died 
• Prosecution alleged: 

– Voids had protection – scaffold and covers 
– Not the one IP fell through 
– Protection removed and replaced with insecure piece of wood 

 



Almost finally 

• PNG – trial 
• Convicted 
• Judge says duty also lay with sub-contractors 
• D had system of work for working with sub-contractors 
• Not aware it had been further sub-contracted 
• PNG – convicted 
• Fined £450,000 + £98,000 in costs 
• Very high fine 



Other Significant Cases in 2012 



Other Significant Cases 

• R (HSE) v Tuffnells Parcels Express Ltd, CA (sentencing 
guidance for non-fatal cases) 

• On 23 March 2010, a 21 year old porter was injured after 
his head became trapped between a trailer and the wall 
of an unloading bay. He suffered 3 skull fractures but 
returned to work in May 2011 

• Tuffnells charged with a single s2(1) HSWA breach to 
which it pleaded Guilty and was fined £150,000 with 
£19,000 costs 
 



Other Significant Cases (2) 

• Tuffnells appealed on grounds that fine was manifestly 
excessive because the Judge: 
– Placed excessive weight on risks not causative of the 

injuries 
– Gave insufficient credit for plea of guilty, cooperation with 

HSE, safety improvements since the accident  
• Judge accepted this was not a case of profits before safety 

but had wanted to impose a fine that brought home to the 
directors and shareholders the seriousness of this offence. 
Tuffnells made a profit of £7.7m in 2010 on a turnover of 
£100m. Fine would have been £225,000 without discount for 
guilty plea  
 



Other Significant Cases (3) 

• CA upheld the fine on grounds it was stern but “not arguably manifestly 
excessive” 
– Longstanding inadequate regard for H&S 
– Failures were not isolated but wholesale 
– Risk of injury was obvious 
– Tuffnells fell far below the standard to be expected 
– 2008 conviction had failed to bring about improvements 
– Judge entitled to consider failings that were not causative of the 

incident and injuries 
– Most of the aggravating and mitigating factors in the SGC guidelines 

on corporate manslaughter and H&S offences causing death apply 
by analogy to non-fatal cases 

– No ceilings exist for fines and each case must be considered on its 
own merits 



Other Significant Cases (4) - 
Legionnella 
• R (Fylde Council) v Pontins 
• 2 ladies were diagnosed with legionnaires‟ disease after staying in a 

chalet at Pontins‟ Lytham St Annes centre in 2009. 1 later dies from 
pneumonia. 

• Temperatures in the chalets storage heat exchangers were found to 
be consistently below those recommended in L8 (distribution 
temperature of 60 degrees and return temperature above 50 
degrees) 

• Temperatures had regularly been taken before this outbreak and 
reported to safety advisor but no action was taken  

• Roosting pigeons had contaminated the uncovered water tank with 
excrement, which is a potential nutrient source for Legionella 
bacteria 



A big year for legionella 

• Outbreak in Edinburgh – enforcement notices served 
• Outbreak in Stoke 
• Safety Notice issued by HSE in July 2012 
• Enhanced awareness by HSE to specific sectors e.g. 

Hotels and care sector 
 



Other Significant Cases (5) 

• CPS decided there was insufficient evidence for Corporate 
Manslaughter charges 

• Fylde Council prosecuted for breach of ss2(1) and 3(1) HSWA 
• Pontins pleaded Not Guilty but was unrepresented at the 

Crown Court trial which resulted in convictions on both counts 
• Pontins was fined £1,000 with £10,000 costs 
• Judge noted serious management failings. Had Pontins not 

already entered into administration then the fine would have 
been £500,000 

• Serious injury to health was foreseeable. Pontins had ignored 
prior warnings from the council, staff and its specialist 
legionella bacteria advisors  



Other Significant Cases (6) – Fire 
Safety 
• R (Nottinghamshire and City of Nottingham Fire and 

Rescue Service) v Liu and O‟Rourke [2011] EWCA Crim 
3263 

• Liu owned 2 Hotels in Nottingham. O‟Rourke traded as 
Mansfield Fire Protection Services and was paid £75 by 
Liu to complete a Fire Risk Assessment (“FRA”) at each 
Hotel 

• Spot visit by Fire Authority found both FRA‟s unsuitable 
and deficient  

• Both prosecuted 
 



Other Significant Cases (7) 

• Both were convicted and Judge found: 
• No FRA at all as a matter of fact. Those provided did not 

relate to the Hotels; 
• O‟Rourke had no knowledge at all of the legal 

requirements of an FRA 
• Liu was sentenced to 8 months imprisonment with £15k 

costs. O‟Rourke also received 8 months but with £6k 
costs 

• Both appealed against their sentences. Dismissed 
 
 
 

 
 



Other Significant Cases (8) 

“We emphasise, as did the judge, the importance of the 
role of assessors under the 2005 Order. People's lives 
depend upon it. The importance of the role is 
emphasised by the fact that the 2005 Order provides for 
sentences of imprisonment to be imposed in cases tried 
on indictment. In our judgment, given the facts outlined, 
and the extremely serious nature of the failure both in 
respect of the absence of a factual survey and the failure 
of the applicant to qualify himself in any way to make the 
assessment, the judge's starting point of twelve months 
cannot be said to be wrong in principle or manifestly 
excessive.” 



Other significant cases (9) 

• Warwick Castle 
• 72 year old man stumbles over parapet wall 39cm high 

crossing moat at Warwick Castle – dies from fall 
• Lack of site specific risk assessment 
• Barriers put in after accident 
• Previous visit by council EHO no assistance 
• 7 day trial - convicted 
• SGC guidelines applied - Fined £350K plus £145K 
• Question – to what degree should we rail off 

everywhere!? 



Future Developments 



Changing Face of Safety 

• Reducing regulation is a key priority for the Coalition 
Government 

• Lord Young‟s 2010 report, “Common sense, Common 
safety” 

• Professor Lofstedt‟s 2011 report, “Reclaiming health and 
safety for all” 

• April 2011 “Red Tape Challenge” 
 
 



The Lofstedt Quiz 

• Prof Lofstedt recommended the removal of a number of 
regulations 
 

    Can you name them? 



The Answers 

• The Notification of Tower Cranes Regulations 2010 and 
the Notification of Conventional Tower Cranes 
(Amendment) Regulations 2010 

• • The Celluloid and Cinematograph Film Act 1922 
(Exemptions) Regulations 1980 and the Celluloid and 
Cinematograph Film Act 1922 (Repeals and 
Modifications) Regulations 1974 

• • The Construction (Head Protection) Regulations 1989 
that duplicate responsibilities set out in the later Personal 
Protective Equipment at Work Regulations 1992  



Lofstedt – the reality 

• “I have concluded that, in general, there is no case for 
radically altering current health and safety legislation”  

• “The problem lies less with the regulations themselves 
and more with the way they are interpreted and applied” 



CDM Review 

• CDM evaluation complete 
• Broadly met aims but still bureaucratic 
• Package for consultation due at end of 2012! 
• Consultation in early 2013 
• Revised regulations - ? 



ACoP Review 

• Consultation closed on 14 September 
• Limited proposals to remove some ACoPs 
• Proposal to revise or replace others 
• What effect will this have on duty holders? 
• Watch this space 



Health and Safety Changes 

• RIDDOR – as of 6th April 2012, the trigger point for reports has 
increased from 3 to 7 days 

• HSE is currently consulting on further changes to RIDDOR that 
would include the removal of reporting requirements for all 
occupational diseases other than those resulting from a work related 
exposure to a biological agent 

• HSE is also consulting on exempting the self employed from health 
and safety legislation altogether where their activities pose no 
potential risk to others 

• HSE and the Local Government Group have issued joint guidance 
for reduced proactive inspections in low risk industries 
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