
Legal Update

19 October 2016

Presented by Louise Mansfield



Agenda

• Health & Safety fines – where are we?

• Case review 2016 & update

• CDM Update



Construction Sector Statistics



Sentencing Guidelines – Quick (!) Recap



Sentencing Guidelines – 9 steps

• Step one – Determine offence category: harm and culpability

• Step two - Starting point – is the company micro, small, medium or 

large (or very large) based on turnover

• Step three – is proposed fine proportionate (incl profit)

• Steps four to nine – consider other factors that might require 

adjustment including credit for guilty plea



Defining culpability - organisations

• Level of culpability extremely important

Very High

Deliberate breach or 
flagrant disregard of the 

law

High

Fell far short of the 
appropriate standard

Medium

Fell short of standard in 
a manner that falls 

between descriptions in 
high and low culpability

Low

Did not fall far short of 
appropriate standard



Issues relevant to culpability

• High 

– Failing to put in place measures recognised as standards in the industry / sector

– Ignoring concerns raised by employees or others

– Failing to make changes after prior incidents

– Allowing breaches to subsist over a long period of time

• Medium

– Systems in place but not sufficiently adhered to

• Low

– Significant efforts were made to address risk but inadequate on this occasion

– No prior event or warning indicating a risk



Categories of Harm

• Seriousness of harm risked + likelihood of harm = Harm Categories 

1-4 (NB: Risk of harm – not actual harm)

• Seriousness of harm risked classified as:



Sentencing Guidelines - Small



Sentencing Guidelines - Large



Very large organisations

• Very large organisation

• “Where an organisation’s turnover very greatly exceeds £50m, it 

may be necessary to move outside the suggested range to achieve 

a proportionate sentence”

• Capita plc

– £4.6billion

– For very large organisations “This may result in a fine equal to a substantial % 

and up to 100% of the company’s pre-tax net profit for the year… even if it 

results in fines in excess of £100m”



H&S Prosecution – Post February 2016



Fines post-1 Feb 2016 - examples

• Very large

– Merlin Attractions - £5m (September 2016)

– Network Rail - £4m (September 2016)

– ConocoPhilips (UK) – £3m (Feb 16) - non-injury

– Travis Perkins - £2m (May 16)

– General Motors - £120k (July 2016)

• Large

– Bupa Care Home (CFC Homes) - £400k (May 16)

– McCain Foods - £800k (May 16) – non-fatal

– G4S Cash Solutions - £1.8m (September 2016) - non fatal

• Medium 

‒ Falcon Crane Hire - £750k (March 2016) – fatality

‒ Walltopia Limited (Bulgarian company) - £500k 

(August 2016) – non-injury

‒ Embrace All Limited - £1.5m (September 2016)



Merlin Attractions

Facts

• In June 2015, passenger train on Smiler rollercoaster collided with 

empty train

• Operatives overrode system’s safety mechanisms to allow train to 

proceed

• 16 passengers suffered physical and psychological injuries

• Turnover: £385m (2015)

Fine

• £5m



Network Rail

Facts

• Former film actress killed when hit by train on pedestrian crossing

• Pedestrians had 5 seconds of visibility of oncoming train but could 

take twice that time to cross

• Suggestion to impose speed restriction not implemented as 

manager wanted time to consider it

• Warning sirens recommended but also not implemented

Fine

• £4m



ConocoPhillips (UK) Limited
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Facts

• Two uncontrolled and one controlled but unexpected gas releases

• Breakdown in communication led workers to incorrectly believe the 

platform was gas free

• The lives of 66 workers were put in danger

• Turnover: £4.8bn 

• Loss before tax: £85m

Fine

• £3m (£1m for each offence)



Travis Perkins Trading Company 

Limited
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Facts

• A customer was loading planks of wood onto the roof of his car 

when he fell backwards onto the yard service 

• The customer was run over by a company vehicle operating in the 

yard and died from crushing injuries

• Turnover: £2.198bn

• Profit before tax: £125m

Fine

• £2 million



General Motors UK Ltd

Facts

• During work to replace high pressure hot water boilers with gas burners in 

the company’s paint unit, suspected asbestos insulating boards (AIB) were 

discovered beneath external cladding on the stores building 

• On the day the suspected boards were discovered the asbestos register was 

not fully available to the contractor to allow them to check whether the 

boards contained asbestos. No direct instruction was given by General 

Motors to the contractor to stop the work to prevent any AIB being disturbed. 

The work, including the removal and cutting of holes in AIB board, continued 

without suitable precautions.

• Turnover: £1.9bn 

• Profit before tax: £72.6m 

Fine

• £120,000 



G4S Cash Solutions Ltd

• Facts:

– Employee contracted legionella

– No evidence that cause linked to G4S’ premises

– Hot and cold water systems badly managed

– Inadequate policies, monitoring and testing, and inadequate 

training for staff

– Failure to act on advice of own consultant

• Turnover: £240million

• Profit before tax: £43 million

• Fine: £1.8 million

19



Falcon Crane Hire Limited

Facts

 Crane operator died after sections of the tower crane separated 

 24 bolts failed due to metal fatigue, causing operator to fall from the 

crane as it collapsed, which then fell onto a member of the public who 

was also killed. 

 Guilty plea to breaching Sections 2 and 3 of the Health and Safety at 

Work Act. 

 Turnover: £22 million / Loss before tax: £87,157 

Fine

 £750,000 (£375,000 for each death) 



Walltopia Limited (Bulgarian company)

 A passing member of the public noticed work at height being carried out 

from a pallet on the forks of a telehandler, where a high ropes adventure 

course was being constructed by the Bulgarian based firm.

 The member of the public first reported this to the company but despite 

receiving assurances the matter would be dealt with, unsafe work at height 

continued. They then reported it to the Health and Safety Executive.

 Non-injury breach of health and safety legislation (Regulation 4(1) of the 

Work at Height Regulations 2005)

 Turnover: €14.2m

 Fine: £500,000



Embrace All Limited

• A resident with severe dementia at the care home fell down an unlit 

staircase after wandering through a fire escape door, he fractured 

his skull and suffered a bleed in his brain. The resident 

subsequently died in hospital.

• Guilty plea to breaching Section 3(1) of the Health and Safety at 

Work etc. Act 1974. The manager made a guilty plea to breaching of 

Section 7(a) of the Health and Safety at Work etc. Act 1974. 

• Turnover: £13.2m 

• Fine: £1.5 million 

• The manager was fined £20,000 and sentenced to a 9 months 

prison sentence suspended for 2 years. 



Individual Prosecutions – Post February 2016



Categories of Culpability – For 

Individuals
• Very high - Intentionally breached or flagrant disregard for the law

• High – actual foresight of or wilful blindness to risk, and risk taken

• Medium - an act or omission that a person exercising reasonable 

care would not do

• Low – little fault i.e. minor error of judgment



Sentencing Guidelines - Individuals



Gordon Leach (trading as RGE

Engineering Company) 

• An agency worker was working in a print room and entered the printing 

machine to apply thinners to the ink when the machine started. Her head 

was crushed between the printing pads and the printing table of the 

machine, fatally injuring her. 

• A HSE investigation into the incident found that there was no effective 

system of guarding to the machine and the incident could have been 

prevented. 

• 13 May 2016 

• Guilty plea to breaching Regulation 11(1) of the Provision and Use of Work 

Equipment Regulations 1998 

• 15 month sentence suspended for 24 months and a fine of £7,500 

• Gordon Leach was ordered to pay full costs of £45,000 



Neil Simon McKimm (trading as Macs 

Plumbing Services) 

• Teeside Magistrates’ Court heard Neil Simon McKimm carried out 

gas work including servicing boilers using the alias of a legitimate 

gas engineer to deceive his customers. 

• An investigation by the Health and Safety Executive (HSE) found 

that Neil McKimm repeatedly falsely pretended to be a legitimate 

Gas Safe engineer and falsely signed official records in the name of 

a legitimate gas engineer. 

• 6 May 2016 

• Neil McKimm was found guilty of breaching Section 3(2) of the 

Health and Safety at Work etc. Act 1974; Regulations 3(3) and 3(7) 

of the Gas Safety (Installation and Use) Regulations 1998 

• 18 months imprisonment 



Kenneth Thewall of Thorn Warehousing 

Ltd (Dissolved) 

• A worker died when a remote controlled Mobile Elevated Working Platform he was 

loading on to a truck fell from the ramps and crushed him. 

• The gradient of the ramps were above the manufacturer’s specification and they were 

not secured to the lorry. 

• Manchester Crown Court heard how the worker had not been adequately trained on 

the use of the ramps, the lorry and the Mobile Elevated Working Platform. There was 

no risk assessment in place and no safe system of work had been created for the 

equipment. The gradient of the ramp was also above the manufacturer's specification 

and not secured to the lorry. 

• This fatality followed a guilty plea from Mr Thewall over a separate incident in 2010 

when an employee was crushed to death in a metal gate. 

• Kenneth Thewall was found guilty of section 37 of the Health and Safety at Work Act

• 12 months in prison, £4,000 costs, disqualified for 7 years



Corporate Manslaughter



Corporate Manslaughter and Corporate 

Homicide Act 2007

 Introduced statutory manslaughter offence for organisations

 In force – 6 April 2008 (8+ years!)

 26 cases to date

 21 in E&W / 5 in NI / 0 in Scotland

 Of that:

 20 convictions (5 trials; 14 guilty pleas) 

 5 acquittals

 1 on-going case



Corporate Manslaughter - guidelines

• Step 1 – Determine the seriousness of the offence

• Nature of offence such that every case will involve a death and 

corporate fault will be very high

• Consider:

– How foreseeable was serious injury

– How far short of the standard was the offending

– How common was the breach in the organisation

– Was there more than 1 death or a high risk of further deaths 

or serious personal injury

• Offence Category A = answers to above indicate high level of 

harm or culpability

• Offence Category B = answers indicate a lower level 



Corporate Manslaughter 



Trends

• No particular sector focus – police will follow the 

evidence

• Trend towards prosecuting individual directors and 

managers for H&S or manslaughter offences as well

• Fines already substantial for modest sized companies –

going to be far higher under new sentencing guidelines



Level of fines



Recent cases - CAV Aerospace

• Largest company to be convicted of corporate manslaughter to date (460 employees, 

annual turnover 2013: £73m+). 

• First time a parent company was convicted rather than the subsidiary company on 

whose premises the incident happened. 

• £600,000 fine, plus a concurrent fine of £400,000 for offence under the HSW Act. 

• Accident caused by a stack of material 

collapsing and crushing an agency 

employee. 

• Investigators found that stock levels were 

excessive, the stacks of material 

exceeded maximum safe height limits 

and no restraints were used. 

• The most aggravating of factor – CAV

Aerospace ignored warnings (from a 

consultant & 6 near misses). 



Highest fine - Baldwins Crane Hire 

Limited 

• An employee of Baldwins Crane Hire Limited was killed when the heavy 

crane he was driving allegedly experienced a malfunction with its brakes, 

causing it to crash into an earth bank and fall from the road. 

• Turnover: £19 million 

• Pre-tax Profit: £2.6 million 

• After a five week trial, the company was found 

guilty of a charge of Corporate Manslaughter, a 

charge under Section 2 of the HSWA (breach of 

the general duties of employers to employees) 

and a charge under Section 3 of the HSWA 

(breach of general duties of employers to 

persons other than their employees) 

• 22 December 2015 - Company fine: £700,000 

plus costs of: £200,000 



CDM 2015  Update - Recap and lessons learnt



Key Changes

Principal Designer

introduced

CDM 2015 new 

L Series 

Guidance from 

HSE

Removal of

strict 

“competence”

requirements

Increased client 

responsibility

CDM Co-ordinator 

role abolished

Principal contractor 

if more than 1 

contractor

Construction phase 

plan for all projects



CDM 2015

• It’s bedding in

• Prosecutions increasing

• Contractors have been working through what this looks like – a variety of approaches to 

taking on PD

• No issues arising around contractor duties

• Clients have been looking carefully at their role and making of appointments

• Trend towards D&B contractors accepting PD appointments – HSE comfortable with that

• Novation of design teams creates an issue

• We have had little engagement with designers about PD role!

• Key issues identified by PM since implementation

– Who is going to be the Principal Designer?

– What does competent look like

– A CPP for all construction works

– What is construction v “routine maintenance” – why are you asking?

– Novation of PD – how does that work?

– Who is the client and what are the client’s duties?

– Role of CDM advisors



Balfour Beatty Utility Solutions Limited
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Facts

• An employee was killed when the trench he was working on 

collapsed in on him

• The trench was dug to a depth of 2.4 metres without any shoring

• Not trading

Fine

• £2.6 million



Meldrum Construction Services Limited 

• The company was the principal contractor for refurbishment work at 

a premises. 

• The company had failed to plan for the requirement for temporary 

platforms to be installed in the service riser to provide a safe work 

area. Subsequently, temporary floors were installed to specifications 

they had not been designed for. A worker stepped onto the 

temporary wooden floor on the first floor riser which collapsed. The 

worker fell 4.5 meters to the floor below, spraining both ankles. 

• Turnover: £29.7m 

• Profit before tax: £2.6m 

• Fine: £120,000 



J G Hale Construction Ltd 

• HSE's unannounced inspection found that measures to prevent a fire 

starting and getting out of control had not been properly taken. 54 houses 

were under construction at broadly the same stage with little fire protection, 

a lack of site management control, insufficient means to detect a fire and 

raise the alarm, poor control of ignition sources and a general lack of 

emergency planning. 

• Workers were also at risk of being struck or crushed by construction 

vehicles on site. 

• Improvement Notices were served regarding fire and vehicle safety issues 

and these were complied with after two further inspection visits. 

• Turnover: £15.7m 

• Profit before tax: £1.7m 

• Fine: £100,000 

•



Jehu Project Services Ltd 

• The company employed a specialist contractor who fell into the basement of 

a lift pit that was under construction. 

• He stepped onto the ground floor having been working off a tower scaffold, 

but stood on a loose concrete block causing him to fall backwards, head-

first, into a skip full of rubble on the floor below. 

• The employee suffered shattered vertebrae, five broken ribs, a punctured 

lung and spent 18 days in hospital. Although not paralysed, his injuries were 

life-changing and he will not return to work. 

• Turnover: £28.3m 

• Profit before tax: £2m 

• Fine: £143,000 



Questions?

Louise Mansfield

Associate

0121 335 2954

louise.mansfield@pinsentmasons.com


